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must pay the higher of the wage re-
quired under this paragraph or the
wage required under §655.1113 (i.e., the
third attestation element: facility
wage).

(1) Collectively bargained wage rates.
Where wage rates for nurses at a facil-
ity are the result of arms-length col-
lective bargaining, those rates shall be
considered ‘‘prevailing”’ for that facil-
ity for the purposes of this subpart.

(2) Determination of prevailing wage
for H-1C purposes. In the absence of
collectively bargained wage rates, the
National Processing Center (NPC) hav-
ing jurisdiction as determined by OFLC
shall determine the prevailing wage for
similarly employed nurses in the geo-
graphic area in accordance with admin-
istrative guidelines issued by ETA for
prevailing wage determination re-
quests submitted on or after the effec-
tive date of these regulations.

(i) Prior to the effective date of these
regulations, the SWA having jurisdic-
tion over the area of intended employ-
ment shall continue to receive and
process prevailing wage determination
requests in accordance with the regu-
latory provisions and Department guid-
ance in effect prior to January 1, 2009.
On or after the effective date of these
regulations, the NPC shall receive and
process prevailing wage determination
requests in accordance with these regu-
lations and with Department guidance.
A facility seeking to determine the
prevailing wage must request a pre-
vailing wage determination from the
NPC having jurisdiction for providing
the prevailing wage over the proposed
area of intended employment not more
than 90 days prior to the date the at-
testation is submitted to the Depart-
ment. The NPC must enter its wage de-
termination on the form it uses and re-
turn the form with its endorsement to
the employer. Once a facility obtains a
prevailing wage determination from
the NPC and files an attestation sup-
ported by that prevailing wage deter-
mination, the facility shall be deemed
to have accepted the prevailing wage
determination as accurate and appro-
priate (as to both the occupational
classification and the wage rate) and
thereafter shall not contest the legit-
imacy of that prevailing wage deter-
mination in an investigation or en-
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forcement action pursuant to subpart
M of this part.

(ii) A facility may challenge the pre-
vailing wage determination with the
NPC having provided such determina-
tion according to administrative guide-
lines issued by ETA, but must obtain a
final ruling prior to filing an attesta-
tion.

(3) Total compensation package. The
prevailing wage under this paragraph
relates to wages only. Employers are
cautioned that each item in the total
compensation package for U.S. nurses,
H-1C, and other nurses employed by
the facility must be the same within a
given facility, including such items as
housing assistance and fringe benefits.

(4) Documentation of pay and total
compensation. The facility must main-
tain in its public access file a copy of
the prevailing wage, which shall be ei-
ther the collective bargaining agree-
ment or the determination that was
obtained from the NPC. The facility
must maintain payroll records, as spec-
ified in §655.1113, and make such
records available to the Administrator
in the event of an enforcement action
pursuant to subpart M.

(d) Working conditions. To meet the
requirement of no adverse effect on
working conditions, the facility must
attest that it will afford equal treat-
ment to U.S. and H-1C nurses with the
same seniority, with respect to such
working conditions as the number and
scheduling of hours worked (including
shifts, straight days, weekends); vaca-
tions; wards and clinical rotations; and
overall staffing-patient patterns. In the
event of an enforcement action pursu-
ant to subpart M, the facility must
provide evidence substantiating com-
pliance with this attestation.

[656 FR 51149, Aug. 22, 2000, as amended at 73
FR 78068, Dec. 19, 2008]

§655.1113 Element III—What does “fa-
cility wage rate” mean?

(a) The third attestation element re-
quires that the facility employing or
seeking to employ the alien must at-
test that ‘‘the alien employed by the
facility will be paid the wage rate for
registered nurses similarly employed
by the facility.”

(b) The facility must pay the higher
of the wage required in this section (i.e.
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facility wage), or the wage required in
§655.1112 (i.e., prevailing wage).

(c) Wage obligations for H-1C nurses in
nonproductive status—(1) Circumstances
where wages must be paid. If the H-1C
nurse is not performing work and is in
a nonproductive status due to a deci-
sion by the facility (e.g., because of
lack of assigned work), because the
nurse has not yet received a license to
work as a registered nurse, or any
other reason except as specified in
paragraph (c)(2) of this section, the fa-
cility is required to pay the salaried H-
1C nurse the full amount of the weekly
salary, or to pay the hourly-wage H-1C
nurse for a full-time week (40 hours or
such other number of hours as the fa-
cility can demonstrate to be full-time
employment) at the applicable wage
rate.

(2) Circumstances where wages need not
be paid. If an H-1C nurse experiences a
period of nonproductive status due to
conditions unrelated to employment
which take the nurse away from his/her
duties at his/her voluntary request and
convenience (e.g., touring the U.S., car-
ing for ill relative) or render the non-
immigrant unable to work (e.g., mater-
nity leave, automobile accident which
temporarily incapacitates the non-
immigrant), then the facility is not ob-
ligated to pay the required wage rate
during that period, provided that such
period is not subject to payment under
the facility’s benefit plan. Payment
need not be made if there has been a
bona fide termination of the employ-
ment relationship, as demonstrated by
notification to USCIS that the employ-
ment relationship has been terminated
and the petition should be canceled.

(d) Documentation. The facility must
maintain documentation substan-
tiating compliance with this attesta-
tion element. The public access file
shall contain the facility pay schedule
for nurses or a description of the fac-
tors taken into consideration by the fa-
cility in making compensation deci-
sions for nurses, if either of these docu-
ments exists. Categories of nursing po-
sitions not covered by the public access
file documentation shall not be covered
by the Attestation, and, therefore,
such positions shall not be filled or
held by H-1C nurses. The facility must
maintain the payroll records, as re-
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quired under the Fair Labor Standards
Act at 29 CFR part 516, and make such
records available to the Administrator
in the event of an enforcement action
pursuant to subpart M of this part.

§655.1114 Element IV—What are the
timely and significant steps an H-
1C employer must take to recruit
and retain U.S. nurses?

(a) The fourth attestation element
requires that the facility attest that it
‘“has taken and is taking timely and
significant steps designed to recruit
and retain sufficient registered nurses
who are United States citizens or im-
migrants who are authorized to per-
form nursing services, in order to re-
move as quickly as reasonably possible
the dependence of the facility on non-
immigrant registered nurses.”” The fa-
cility must take at least two such
steps, unless it demonstrates that tak-
ing a second step is not reasonable. The
steps described in this section shall not
be considered to be an exclusive list of
the significant steps that may be taken
to meet the conditions of this section.
Nothing in this subpart or subpart M of
this part shall require a facility to
take more than one step, if the facility
can demonstrate that taking a second
step is not reasonable. A facility choos-
ing to take timely and significant steps
other than those specifically described
in this section must submit with its
Attestation a description of the step(s)
it is proposing to take and an expla-
nation of how the proposed step(s) are
of comparable timeliness and signifi-
cance to those described in this section
(See  §655.1110(c)(1)(dii)). A facility
claiming that a second step is unrea-
sonable must submit an explanation of
why such second step would be unrea-
sonable (See §655.1110(c)(1)(iv)).

(b) Descriptions of steps. Each of the
actions described in this section shall
be considered a significant step reason-
ably designed to recruit and retain U.S.
nurses. A facility choosing any of these
steps shall designate such step on
Form ETA 9081, thereby attesting that
its program(s) meets the regulatory re-
quirements set forth for such step. Sec-
tion 212(m)(2)(E)(ii) of the INA provides
that a violation shall be found if a fa-
cility fails to meet a condition attested
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